
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Vol. 1] Oral and Written Pleading in Athens 177 



XI. — Oral and Written Pleading in Athenian Courts 
By Professor GEORGE MILLER CALHOUN 

UNIVERSITY OF CALIFORNIA 

Actions at law in the courts of Athens were commenced, 
in the ordinary course of procedure, by the plaintiff's sum- 
mons to the defendant to appear before a magistrate. 1 
The next step was the filing of the first pleading, the com- 
plaint. 2 There are a number of cases from the time of 
Demosthenes, including both public and private actions, in 
which the plaintiff in person hands in a written complaint 
to the magistrate, or to his clerk or a deputy. 3 This was no 
doubt the customary procedure of the time. That it was so 
fixed by legal enactment has yet to be proved, though this 
may perhaps be inferred from the procedure that was fol- 
lowed in filing with the evdvvoi complaints against officials. 4 
The time at which this method of filing complaints was 
introduced has not been established. In fact all discussions 
of Athenian procedure, from that of Heffter in 1822 to the 
recent work of Lipsius, assume that it was followed without 
variation throughout the entire period covered by our 
sources. 5 In none of them, so far as I am able to discover, 
is any attempt made to trace the steps by which the original 
viva voce proceedings were replaced by the documentary 
pleadings of the Demosthenic period. It is surprising that 
the inquiry was not suggested by Bonner's discovery — 
published only in 1905 — that the rule requiring evidence to 
be presented in writing was not enacted until the fourth 
century, 6 or by the circumstance that even in the late 

1 Lipsius, Att. Recht, 804 ff. 2 lb. 815 ff. 

3 The cases are cited and discussed infra, pp. 188 ff. 

4 Arist. Const. Ath. 48, 4 : ypiipas els ttiv&kiqv \c\cvku>h4vov . . . SISuaiv 
rtfi eirff&vy. 

6 Heffter, 280, 283 {.; Platner, 1, 119 ff.; Meyer-Schomann-Lipsius, Att. 
Proztss, 790 ff. (Schomann's account); Lipsius, Att. Recht, 815 ff. 

6 Evidence, 46 f. ; Leisi, Der Zeuge im attischen Recht (Frauenfeld, 1 908), 
85 ff. For the details of this problem, cf. infra, pp. 190 ff. 
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Demosthenic period the phrase ypa<f>r)P airotpepeiv is rarely 
found, and airo<f>e'peiv alone still more rarely. Had it been 
customary to file complaints in writing during the entire 
period represented by our sources, we should expect to find 
airofyepeiv in more general use by the time of Demosthenes. 
Before entering upon a detailed examination of the evi- 
dence, it may be well to set down certain data, the validity of 
which rests upon well-established facts or can be demon- 
strated without an exhaustive study of the sources. 

1. The beginnings of the administration of justice among 
the Greeks are earlier than the use of writing. 7 It may 
therefore be assumed that the Athenian judicial system, for 
which the highest antiquity was claimed, 8 had its beginnings 
in a time when even the general principles on which disputes 
were judged were unwritten. 

2. After the introduction of written law there was still a 
time during which the procedure was entirely oral and there 
was absolutely no use of written instruments in connection 
with pleading, evidence, or judgment. 9 

3. There was a considerable time during which public 
actions were entered in writing, but private actions not. 
This is shown by the distinction commonly made between 
ypa<f>^ and BiKrj. 10 

4. The appearance of <ypa<fyq and ypd<J>e<r0ai in the techni- 
cal legal sense does not necessarily imply an instrument 
written by the plaintiff and handed in to the magistrate. In 
fact, the unvarying use of the middle, ypdfaadai, justifies 
the inference that these terms refer originally to the execu- 

" Without entering into a discussion of the time at which writing was first 
used by the Greeks, it may be observed that written laws have no place in the 
primitive manifestations of judicial activity that are observed in the Homeric and 
Hesiodic poems. Cf. Bonner, " Administration of Justice in the Age of Homer," 
Class. Phil. VI (1911), 12 ff.; "Administration of Justice in the Age of Hesiod," 
ib. VII (1912), 17 if. 

8 Aelian, V. H. Ill, 38; Isoc. 4, 39 f. 

9 An excellent illustration of this stage of legal development is afforded by 
the laws of Gortyn, in which the procedure is entirely oral (Sec . insc. jur. gr. I, 

432. 435)- 

10 Lipsius, 240, n. 9. 
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tion of an instrument by the magistrate or some other court 
functionary at the plaintiff's instance and not by the plaintiff 
himself. For the middle here either must have meant origi- 
nally to write for one's own use, ' note down,' ' jot down,' u 
or must be the so-called causative. 12 The second explana- 
tion, which we should be tempted to prefer merely on the 
score of general probability, is made fairly certain by the 
analogy with a large number of legal terms in which the 
middle is to be explained in this way. 13 Furthermore, it 
seems to be more in accordance with the natural course of 
development that the earliest use of writing in legal pro- 
cedure should be ascribed to the court officials and not to 
the litigants. We may therefore conclude that for a time 
after the introduction of writing into judicial proceedings the 
7/3a<£?j was not handed in by the plaintiff, but was written by 
the magistrate, his deputy, or a clerk. 

5. It follows from the preceding conclusion that ypaxpij as 
a technical legal term originally signified the instrument, 
whatever may have been its nature and purpose, that was 
written out by an officer of court upon the plaintiff's appli- 
cation. The identity of this original ypcufyri with the com- 
plaint is not yet established. But there is no good reason for 
denying it, and it is a priori likely that the technical mean- 
ing which attaches to ypacfrri from its first appearance in the 
sources is the original meaning. Furthermore, the form in 
which complaints were drawn, both in the fifth and fourth 
centuries, makes it extremely likely that the written com- 

11 This use of yp&<pc<r$ai is fairly common ; one should add to the instances 
cited in Liddell and Scott at least the excellent examples in Ar. Wasps, 537, 576, 
and some cases of bankers' memoranda of accounts, eg. [Dem.] 49, passim. 

12 Kuhner-Gerth, II, I (1898), 108: " ypiAf/aadal Tim, einen anklagen (eigtl. 
den Namen des Angeklagten fur sich niederschreiben lassen)." 

18 The middle is commonly used where a litigant has the authorized official 
take action, e.g., ivanpivav of the magistrate, &mKphe<r0ai of the. litigant (Dem. 
21, 103), KaraSiairav of the magistrate, KaraSiatTarSai of the litigant (Lys. 25, 
16). This distinction of usage may be illustrated ad libitum from the occur- 
rences of 8ocdfe<r0<u and its compounds and the compounds of ypi<t>e<r$ai. I 
hope in the near future to publish a detailed study of the use of the active and 
middle voices in verbs of legal action. 
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plaint originated in an official memorandum of the action. 14 
We may conclude, I think, without hesitation that the first 
written instrument to appear in Athenian procedure, the 
ypa$>r\, is the complaint. 

6. In the time of Demosthenes, as has been observed, 15 
the complaint was presented to the magistrate in writing 
both in public and in private actions. 

Our problem is seen to resolve itself into a number of 
specific questions. At what time were complaints in public 
actions first reduced to writing ? When was this practice 
extended to private actions ? And when did the filing of a 
written complaint by the litigant replace the earlier method 
of commencing actions, in which the complaint was written 
down by some functionary of the court ? 

The time at which the complaints were first written is 
unquestionably earlier than 425, for ypa<f>rj is twice used of 
public actions in the Acharnians. 16 It occurs repeatedly 
with this meaning in the three following plays of Aristoph- 
anes, 17 and is found in the Pseudo-Xenophontic treatise On 
the Constitution of 'Athens . 18 There are also several instances 
of ypd<j>ea0ai in the technical legal sense, with or without 
ypcufrtfv, in the plays of this period. 19 When we look for evi- 
dence concerning private actions, we find in the Knights, 
which was produced in 424, the phrase wroypa<f>ev; &ik<ov. 20 
In the Clouds, produced in the following year, we have an 
interesting allusion to the writing of a private suit. 21 In the 
first speech of Antiphon the complaint in a homicide action 
is termed ypa<f>rj, 2i and we find the phrase Bi'ktjv ypd<f>eadai in 

14 See, for example, Dem. 45, 46; 37, 22 ff.; Ar. Wasps, 894 ff., where there 
can be little doubt that the parody is modeled faithfully on the form of a genuine 
complaint; Arist. Const. Ath. 48, 4, where is described a form of complaint to be 
filed with the eSSvvoi. In Dem. 37, 22 ff. the complaint has developed into a 
document of truly formidable proportions. 

16 Supra, p. 177. w 679, 714. 

17 Knights, 306 (but cf. Van Leeuwen, ad toe), 442 ; Clouds, 1481; Wasps, 
842, 894, 907. The word is found repeatedly in Antiphon. On ypcupds, in 
Wasps, 848, cf. infra, p. 182, n. 26. 

18 3, 2. 19 Clouds, 1482; Wasps, 881, 894, 907; Peace, 107. 20 1256. 
21 759-774- ** 2 - Cf. Lipsius, 125 ff., 602 {., for the form of the action. 
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the speech of Isocrates Against CallimackusP There can 
be no question that complaints in both public and private 
actions were written during the last quarter of the fifth cen- 
tury, but we cannot say how long this had been the custom. 
It would be unsafe to base a conjecture upon the laws of 
Gortyn, which appear to date from the middle of the fifth 
century and provide for a viva voce system of pleading, for 
the development of writing in Crete was much slower than 
in Attica. 24 There is likewise no way of determining the length 
of time that intervened between the appearance of the written 
complaint in public actions and its extension to private suits. 
We have now to inquire whether at this time the complaint 
was written by an officer of court or by the plaintiff. In 
Aristophanes there are two allusions to writing in connection 
with the commencement of actions. 25 In both the writer 
appears to be a functionary of court. The passage from the 
Clouds in particular seems to admit of no thoroughly satis- 
factory interpretation which does not involve the assumption 
that the clerk is writing down a complaint. Strepsiades 
says that, if an action were being entered against him, he 
would get a burning-glass, and, while the clerk was writing 
down the action, would get between him and the sun and 
melt out the writing that constituted the record of his case. 
He then rejoices that the action has been canceled out. It 
may be objected that his words possibly do not refer to the 
writing of the complaint from an oral statement, and that 
the clerk is merely copying the complaint in order to post it. 
To this it may be replied, first, that the document the clerk 
is writing is supposed to be the only record of the case and 
the whimsical conceit of Strepsiades loses all point if we 
assume that the clerk was merely copying the complaint. 
In the second place, it is highly improbable that the clerk, 
if he were preparing the copy for posting, would be writing 
on a waxen tablet ; the notices that were posted by magis- 

23 12. 

24 Supra, p. 178. On the development of writing in Crete, cf. Rec. insc.jur. 
gr. 1, 439- 

25 Clouds, 759-774. Knigfrts, 1256. Cf. supra, p. 180. 
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trates and other public functionaries were uniformly written 
on whitened pieces of board, aaviSei or Xewcw/ttaTa. 26 The 
fact that the complaint is entered with a clerk need cause 
no difficulty, for we know that actions could be filed with a 
clerk as well as with the magistrate or a deputy, 27 and also 
that magistrates and boards of magistrates were abundantly 
supplied with ypafi/iaTeh and inroypaiAfiaTels even in the fifth 
century. 28 

Again, the simplest and most natural interpretation of the 
expression inroypafyevs 8ik&v in the Knights is that the poet 
has in mind the clerks whose duty it was to write down the 
complaints in actions at law. The Paphlagonian has just 
been deprived of the wreath that is the emblem of some 
official position — probably the arparriyia. It has now been 
conferred upon Agoracritus. The speaker, beholding that 
personage in the moment of his triumph, wearing the insignia 
of his new dignity, cries out in admiration and begs to be 
made his clerk of court. 29 

26 Lipsius, 820. The locus dassicus is Isoc. 15, 237. See also Knights, 979 
(with Van Leeuwen's note) ; Wasps, 349. In the burlesque trial ( Wasps, 
839 S. ) of the dog, Bdelycleon brings in among the other paraphernalia for hold- 
ing court ras <raW8as <cal ras ypaipds, by which are to be understood the notices 
written on boards for posting and the other documents in the case, presumably 
written on ordinary tablets. 

27 In [Dem.] 58, 8 the complaint in a <piais is filed with the ypafifiareis rS>v 
tov iuiroplov iirifie\rfrwv. 

28 Cf. Antiphon, 6, 35. 49. 

29 Van Leeuwen is quite right, in my opinion, in taking bvoypa<pei>s Sik&v 
merely as a comic variation of ypafifiareis (note ad loc). Rogers and Neil both 
dissent from this view, but their arguments are not impressive. Rogers thinks 
the phrase refers to one who " signs writs and indictments either (like the Latin 
subscriptor) as second to his principal, or what is perhaps more likely, on behalf, 
and at the instigation, of his principal." This is pure assumption. I find no 
trace of the subscriptor in Athenian process, and no evidence to show that 
Phanus was a sycophant attached to Cleon rather than a clerk. Neil makes the 
rather sweeping assertion that " iwoypcvpeis has nothing to do with vwoypafo- 
fiareis." Possibly it has not, but we must ask for better proof than the ascrip- 
tion to iiToypa<pTi in Plato, Theact. 172 E and ivoypifas in Dem. 37, 23 of a 
technical legal meaning they do not have. In both passages the words connote 
a logical and not a legal process. To one of Neil's statements, however, we can 
heartily subscribe : " Symmachus' scholion is sensible (<palvcrai ris ypafifiareis 
otrros • run vim atravlwv tvofia icipiov), and we know little more than he did." 
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However, in a question of such importance it is well not to 
rest our case upon the interpretation of one or two passages, 
especially when those passages are colored with the fantastic 
conceits of comedy. It will be more satisfactory to examine 
carefully the words and phrases that are used to describe the 
filing of actions at different periods in the fifth and fourth 
centuries, in order to ascertain whether or not there is any 
such change in their character as might betoken a change 
in the procedure to which they refer. 30 

The instances of ypdfcadai in Aristophanes have been 
noted. 31 Other words that describe the commencement of 
actions are BiKd£e<r0ai, S2 /cakeiadai 33 and TrpoaiccCkelo-dai, 3 * — 
used apparently without any distinction of meaning, Bimxeiv, 36 
and iyicdkeiv. 36 Of the words that are associated with the 
special forms of action we note cpalveiv. 3 '' In none of the 
passages in which these words are found is anything that can 
be construed as an allusion to the writing or handing in 
by the plaintiff of a documentary complaint. There are two 
cases of the active ypdcpeiv that deserve notice. In the 
course of the altercation between Pisthetaerus and the 
iirio-Koiros in the Birds, the latter exclaims atro\5) ae ical 
ypd<f>a> <re /xvpiai Spaxfids. 39 And in the Plutus Chremylus, 
arranging for the debate with Poverty, asks, r( Brjrd a-oi 
Ti/u.r)p,' itriypd^rco ttj hitcy, eav dXqn ; 39 Neither passage, in 
my opinion, affords any ground for the conclusion that at 

3 ' Many of the words that will be cited, e.g. itrc&pxc<r6ai, Subictiv, alTiaadau 
often do not refer to the inception of an action. However, as it would not 
further our particular quest to raise this point, I shall in general consider all 
phrases that are primarily associated with the prosecution of actions. No 
attempt is made to present a complete index of these terms, though the citations 
from the earlier orators are fairly copious. The following paragraphs as a rule 
present the results of at least one careful reading of the texts cited. 

31 Supra, p. 180. 32 Clouds, 496, 1 141-42. 

33 Clouds, 1221 ; Wasps, 1335, 1416, 1445; Birds, 1046, 1425, 1455; Eccl - 86 4- 

3 * Clouds, 1277 ; Wasps, 1334, 1406, 1417 ; Birds, 1426 ; Frogs, 578. Cf. 
«y>o<ricXi}<r«s, Wasps, IO41. 

» Ach. 700 (pass.) ; Knights, 368 (mid.) ; Wasps, 902 ; Eccl. 452 ; fr. 382 D. 
•Cf. SuoK&Oio, Clouds, 1482. 

as Birds, 1455. *> Ach. 542, 819, 824ft, 908 ft; Knights, 300; cf. Ach. 938. 

38 1052. »> 480 f. 
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this time litigants wrote and handed in their pleadings. In 
the first, the speaker is a magistrate who comes equipped 
with voting urns in token of his official powers ; his threat is 
that he will enter a fine against Pisthetaerus. 40 In the 
second the poet evidently has in mind the drawing up of 
articles for a voluntary arbitration, where the penalty is fixed 
beforehand by agreement of the disputants, not proposed 
subject to the action of a court. 41 

Turning to Antiphon we find St/cd£eo-0ai* 2 irpoa-KaXela-dai* 3 - 
Stw/ceti', 44 €Tret;epxe(r0cu, i5 ypd<f>ecrdcu, i6 and alriacrOaiA 7 As 
regards the special forms of action, we note ivSeiKvvvai and 
a-rrdyei,v, is elcrayyeWeiv, 49 KaTrjyopelv e« to? evOvva 1 ;. 50 The 

40 Cf. Lipsius, 974, n. 24. The expression ypa<j>w <re fivpla; Spax/ids must 
mean ' I enter a fine against you,' and cannot, in my opinion, mean ' I propose a 
fine in the action in which I have cited you' (1046). It has troubled com- 
mentators for a century — " unnecessarily," says Rogers. But nothing could be 
more confusing than Rogers' own explanation, ' In the summons I give you, 
I write my claim at so much.' This involves the assumption that written sum- 
monses were used, for which I find no evidence even in the fourth century, and 
ascribes to ypd<pa a meaning of which I have been unable to find a single 
instance. The passage Rogers cites from Dinarchus (Ag. Dem. 1 10 Bekker ; 
in most of our texts the words quoted are found in 108) is of course not a 
parallel at all. It refers to the moving of a resolution in the assembly, as may be 
seen by turning back a few pages and reading the context. Even in the period 
of written pleadings the middle is used of ' writing in ' the rlfiy/m, which is 
thought of as proposed subject to the action of the court (cf. Arist. Const. Ath. 48, 
4; Poll, viii, 47 ; Aeschin. I, [16]). There is no need with Bergk to read 
iyypdipw, for in [Lys.] 9, 6 ft", an tiri.ftoh-fi is not entered on a list, but written 
separately upon a \evKiap.a, which is afterwards called a ypa<j>ii. The multiplica- 
tion of the ordinary lirtpoXii by 200 is of course part of the fun. Kock's expla- 
nation (note ad loc), followed by Van Leeuwen, is less simple, but does not, like 
that of Rogers, do violence to the Greek. 

41 Cf. the very similar arrangements in Ach. 364 ff. ; Wasps, 519 ff., where 
iiriTptveiv is used ; Birds, 440 ff. ; Frogs, 612 ff., 810 ff. The reading iireypdif/u 
in R evidently results from the failure to perceive that this is a private agreement 
for arbitration and not a complaint in an action at law. From this and the pre- 
ceding note it will be clear that I cannot accept the explanation of this passage 
advanced by Rogers, who should adduce in support of his argument, not 
" familiar instances " of the Tl/xr)/ia, but an instance of the active iwtypd<peiv 
or ypd<j>eiv in the sense in which he proposes to interpret it here. 

42 2, |8, 12 ; 6, 49 (with 5licr)i>). •» 5, 13 (pass.). 44 2, o, 5 ; 6, passim. 
45 2, a, 7 ; 6, 37. 46 2, a, 6 (pass.). 47 6, 34 (iis). 
48 5. 9- 85 (both pass.). 49 6, 12. 35. 36. w 6, 43. 
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commencement of a prosecution for homicide is hnaicr\- 
Trrea-dai, 51 or airoypdcfreo-Oai. 52 Here is nothing to indicate 
that plaintiffs wrote and handed in complaints. 

In the speeches of Andocides and the speech Against 
Alcibiades that is preserved with them we find 8iicd£e<r0ai, 6S 
i7ri&iicd£ecr0ai, 5i Xayydveiv^ BicoKeiv, 56 ey/eaXeti', 57 ypd<f>eo-0ai, 5S 
ev8eifcvvvai, bs evBei^iv yiyvecrOai, 60 cnrdyeiv, 61 elcrayyeWew, 62 
fiT)vveiv, 6S firjwo-iv yiyveo-0ai. 6i An interesting question is 
raised by the appearance in connection with the last three of 
airoypcupeiv. We have already noted the use of this verb in 
the middle voice as a technical term for the initiation of. 
a homicide prosecution. 66 But here for the first time the 
active is used to describe the ' listing ' by a p-qwTrfi w or the 
author of an eurayyeKla^ of the names of persons charged 
with a crime. That airoypd<f>eiv denotes a step subsequent to 
the initial ' information ' will be clear from a perusal of the 
passages cited. The airoypa^ appears to have been re- 
corded in writing and to have constituted a document, or 
entry in the records, quite distinct from the /i??wa-4?. 68 At 
first sight, one is tempted to infer from the use of the.active 
that the informer himself wrote the list, and to conjecture 
that the handing in of a written complaint may have had its 
beginning in (itfwcrR. But it is rather unlikely that the 

51 Fr. 4 (Mass ; Harp. s.v.). 

62 6, 35 ff. (passim). It is rather curious that the middle is used of the 
magistrate as well as of the litigant. But the middle and active voices of this 
particular verb are repeatedly used with no apparent distinction of meaning. 
See Lipsius, 301, n. 10 ; infra, p. 186. 

53 [4> 9- 35]- 64 '> IIQ ff- 56 l> 120 f. 124. 

56 I, 22. 94. 67 [4, I7]. S 8 I, I7. 76. IO5. 

69 I, 8. 71. 76. 105. 121 ; 2, 14. In the case of many of the words cited 
in the following notes, it should be kept in mind that we are dealing with extraor- 
dinary proceedings and the exercise of special powers. 

60 I, 10. 29. ill. 61 1, 105 ; [4, 18]. 62 I, 14. 27. 37. 

63 I, 10-67, passim- 64 l> 14- IS- 25. 66 Supra, n. 52. 
66 I, 13. 15. 17. 19. 34. 67. 67 i, 43 . 47 . 

68 In accordance with the practice usually followed at this time, the record 
is proved by witnesses or by an appeal to the knowledge of those present in 
court (cf. Bonner, Evidence, 60). But the words (23), % newels tis fui} kartv 
1) &woypa<t>i), point to the latter as a document distinct from the ntfwffis (cf. 28 : 
&Ko6<ravT€S tAs urivtitrets As Zkcmttos i/x-Zivvae). 
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practice originated in connection with such a proceeding as 
p.r\wai% where the informer was frequently a slave or an 
alien. It is more probable that the names were written 
down by the clerk, as they were divulged by the informer in 
the course of the examination, and that the use of the active 
results from the fact that airoypdfyeiv already means ' to list,' 
' to report,' while the middle is more commonly employed of 
having an item entered in a list. I have already directed 
attention to the unusual confusion of voices exhibited by 
the technical legal uses of this verb. It is perhaps to be 
ascribed to the circumstance that the meaning which was 
already attached to airoypdcpeiv in common speech did not 
accord with the distinction usually made in legal phraseology 
between the active and the middle. 69 

The speeches extant under the name of Lysias cover a 
period of approximately thirty years commencing probably 
in 410/9; one only, however, is earlier than the year of 
Euclides. 70 In them are found BiKd£eo-dai, n irpocncaXelcrdcu™ 
Xayxdveip,™ all both with and without ZUt}v, eyKaXeiv' li and 
eyK\r)fia Troieladcu,' 15 iire^ep^eadai,^ Bubiceiv,™ aiTiaa-0ai,' !8 
ypd<f>ea0ai 79 with or without ypaiprfv, airoypd<pav, %f> fir)vveiv, sl 
cnrdyeiv, 82 ivBeiicvvvat,, 83 ev rat? evdwail KaTtjyopelv, ai hn<XKr\- 
irrecrOai. s& 

Although Isocrates was younger than Lysias, his extant 
forensic speeches fall within the ten years that followed the 
restoration. The language in which he describes the com- 
mencement of actions is marked by considerable variety. 

69 Supra, p. 185, n. 52. 

70 Or. 20 is dated 410/9 by Blass; Jebb puts it between 411 and 407. 

« 1, 44; 10, 2. 9. 11. 12. 23; [11, 6. 8]; 12, 4; 13, [65]; 17,5; 21, 18 
(pass.; cf. L. & S.); fr. 1, 1. 3 Thai.; fr. 3; fr. 27. 
72 [6, 11]; 21, 19; 23, 2 (ter). 

7 » [6, 11]; 17, 3. 5. 8 (pass.); 23, 1. 3. 4. 5. 13; fr. 16, I. 
74 3> l 9i S» 3; '9. 55- 75 3> 1; cf- 16, 10: ?-yicXwa ycv4<r0ai. 

7 « 10,2. 31: 27, 15. " 10, 11. 12. 31; [11, 12]; 15, 1; 32, 2. 

78 7. [17]- 38- 4°; 19, 44- w i» 44! 13. [65]- 73; &• 8; fr. 26 a. 

w 7, 2. 29; 17, 4; fr. 26 a; in connection with h^pwis, Or. 13, passim. 

M Or. [6] and 13, passim; 5, 5; 7, 16; 29, 6. 

8*10, 10; [11, s]; 13,68.86. 

83 [6, 15. 30] (pass.). 84 I0 , 16. M 3, 39. 
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We find Bucd£e<r0ai, S6 BiK7)v Xay^dveiv,^ Biktjp <ypd(f>ea , 0ai, S8 
BiKTjV elaekOelv, 89 iyicaXelv, 90 hnBiicd^ecrdai 91 and afKfiicr^rjTeiv, 92 
Sidveeiv, 93 ypcfyecrdai, 9 * elcra<y<yeWeiv, 9& (fxiiveiv 96 and fydcnv 
iroieladai,^ a7ro<ypd<f>eiv, 9S ypa<f>i)v el<re\delv." I find nothing 
in the forensic orations that suggests the writing of pleadings 
by the litigants. 

In the speeches of Isaeus there are of course a great many 
allusions to the commencement of suits for inheritances, 
an<f>i<Tf3r)Teiv, einhiicd£ea6ai, ic\r)pov Xayxjdveiv, and equivalent 
expressions. We note also most of the words and phrases 
usually employed of other forms of action, but find nothing 
materially different from the language of the earlier orators 
until we come to one of the later speeches, that On the Estate 
of Hagnias. Here, however, the speaker, describing the 
formulation of the pleadings in an inheritance case by the 
claimants or their representatives, in each instance uses the 
active verb ypdfaiv. He has just used the technical term for 
pleading, avriypafaaOai, and there can be little doubt that 
he has in mind the actual writing by himself and the repre- 
sentatives of the other claimants. 100 The date of the speech 
falls between 360 and 358, 101 which brings us within the 
period of Demosthenes' forensic activity. 

86 18, 2. 4. 19; with SIktiv, 51. 

87 16, 2; 17, 21. 22 (pass.). 31; 18. 7. 11. 23. 52. 

88 18, 12. Here ypd<pe<r$ai means, as in the case of public actions, to get the 
magistrate to enter the cause (cf. supra, pp. 178 f.), for it clearly refers to a repeti- 
tion of the proceeding described in the preceding section by the words \ayx<i"ei 
SIktiv. (However, see Wyse, Isaeus, 588 f.) The expression is unusual (cf. 
Lipsius, 264, n. 1) of private actions; it was avoided no doubt because of the 
technical legal implications of yp&<pe<r$ai. 

89 1 8, 24. 38. 

90 Or. 17 and 21, passim; 18, 7. 14. The word is sometimes used of the 
demand that precedes the filing of the complaint (e.g. 18, 7), and sometimes 
refers loosely to the commencement of an action. 

91 19, 3. 48. 92 lb., passim. 

93 '0 Siiixay and 6 <peiyav are the usual terms for 'plaintiff' and 'de- 
fendant.' 

94 20, 2. us 16, 6. 9 « 17, 42. 97 18, 6. 8. 

98 18,23. "18,51. >» 11, 17 f. 

mi Wyse, Isaeus, 671 ; Blass, Ait. Bered. 11 (1892), 566 f.; Jebb, Att. Or. n 
(J893), 359; Thalheim (ed. 1903), p. xxxvm. 
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When we come to Demosthenes, we find represented, natu- 
rally enough, the words and phrases that were customary 
with his predecessors, but with the striking addition of such 
expressions as ypa<f>rjv dwo^epeiv, 102 evSeigiv SiBovai, 103 and 
<f>da-ip 8c86pai. m In some of these passages the actual hand- 
ing in of the document is described with a precision that 
leaves nothing to be desired. For example, we read, tovttjv 
ttjv <f>d<nv . . . eSwxe fiev oCto? irpoo-KaXeo-dfievos tov Mt/cawa, 
eXafte 8' 6 ypafifiaTexn 6 t&v tov ifiiroplov eTrifieXrjT&v, and 
•ir poaKaXeo-dfievo<; top TloXvevKTOv airofyepei ypa<f>rjv kclt avrov 
KaKcoaean irpb*} tov dp'yovra teal 8i8<oo~i ttjv Xfjgiv M.vrjo-ap^iBrj 
tS> irapeSpcp. In the light of such language as this we cannot 
doubt that Xijgiv he%eo-6ai denotes the act of receiving the 
document. 106 Furthermore, we now note repeated allusions 
in unmistakable terms to the writing of pleadings by the 
litigants. 29, 30 : ttjv Biktjv eXa%ov . . . eKacnov iyypdyjras . 
32, 4 : ov KavTcR eypayfrev ev tS> eyKXr/fian o>? ev T<p ireXdyei 
cnrcoXeTO (ttw 8', ov irpoo-eypai^ev)' 32, 2J : a yey pa<f>ev ovtos 
et? to eyKXrjfia • 36, 20 : SiKas Xayy^dvmv voXXd ^prjfiaT el<nre- 
TrpaKTai <ypd<f>cov el<s to. eyKXrjfiara • 37, 23 : ov8ap,ov yap (sc. 
tov eyKXrjfiaTot) &)? eyd> ti TreiroirjKa tovtwv (cf. inroypdyjras 
and [24] yeypa<f>evai, eveyparjrevy 38, 14: yeypd<f>acnv et? o 
vvv eyKXrjfia 8id>K0vcriv [34, 1 6- 1 7] : tovto to eyKXrjfia eypa- 
cj)ov iyd> . . . tolovto ypdcfreiv eyKXrjfia . . . iv Ty irapaypa^y 
ypdyfrai . . . Tain ifiov SiapprjBrjv ypdtyavros eh to eyKXrjfia. 108 
In one instance, the complaint in an evSeigis is written by the 
plaintiff's father : Tavra irprnTa ypdyjra<; eh ttjv evSeigiv eSeoKev 
6 iraTTjp fioi. 107 It is highly significant that eyKXrjfia, which 
with the predecessors of Demosthenes never, so far as I have 
observed, refers to a document, has now come to be used of 
the written complaint filed by the litigant. 

102 19, 257; 23, 5; 27, 12 (of the complaint in a private action; cf. Lipsius, 
263, n. 1); [58,32.46]; 18, [54. 105]; [26,8.11]. 

i°3 [Dem.] 58, 1. im [Dem.] 58, 8. I05 39, 17. 

106 Cf. 45, 46 : Tu>v biro Toirrov ypa<pi\mav els t^v dvri.ypa<p^v. For the writing 
of a Sta/iaprvpia, cf. [Dem.] 44, 48. 51. 54. See also [Dem.] 52, 14: \axdv Si 
vapa p.ev tov StaiTtjTOv &vet\ero rb ypafJ.pA.T€iov, k.t.X. 

w [Dem.] 58, 5. 
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In the predecessors of Demosthenes we find the pleadings 
described frequently by awtu/too-ia, 108 and such expressions 
as & avrcofiocrap, a avrcofiocravTO, axrirep avrcopAcrapev, &jrep avr- 
copoaa, /e.T.X. 109 It is strikingly significant that these ex- 
pressions have practically disappeared by the time of Demos- 
thenes, for I have been able to find but one case in the 
Demosthenic corpus and none in the contemporaries of 
Demosthenes. 110 Their place is taken by the allusions to the 
writing of the complaint that have just been quoted. This 
does not mean that the verification of pleadings by oath had 
been discontinued, but it does show that in the earlier period 
the litigant's responsibility for the content of his pleading is 
established by the oath, 111 whereas in the time of Demos- 
thenes the outstanding fact is that the statements in the 
pleading are written by his own hand. 

Similar evidence is found in the contemporaries of De- 
mosthenes. Aeschines uses the phrase rypa<pr)v a-n-ofpepeiv 
four times in the speech Against Ctesiphon. lu In Lycur- 
gus 113 and Hyperides m we find a number of allusions to the 
writing and handing in of complaints by the accuser. 

As the result of our inquiry, then, we find in the forensic 
speeches of Antiphon, Andocides, Lysias, and Isocrates 
a studied variety of expression for the commencement of 
actions, but nothing that may be construed as an allusion 
to the writing or handing in of pleadings by litigants. But 
with the advent of Demosthenes new terms make their 

108 Plato, Apol. 19 B, 24 B; Isae. 3, 6; 5, 2. 4. 

109 Isoc. 16, 2; 18,37; Isae - S> '! 9> '• 34; cf - Isae. 5, 4; Antiphon, 1, 8. 

110 [Dem.] 43, 3. Here I have depended on the indices, as the greater part 
of my reading was done before this point took definite shape in my mind. 

111 Cf. Plato, Apol. 27 C : roCra xal dia/idffu iv tJ ivriypaipri • Lys. 23, 13 : 
iv t5 ivrwiMxrlf ttjs SUrjs . . . iiupur^ttTdv. 

112 217, 219 (its), 227. 

118 Ag. Leoc. 137: ipwrUvres, 81& rt o6k iviypmpa tovto eU tV tUrayyeklav. 

114 2, col. 47, 9 : &a-7rep 'A.plaruv iv t% tlaayyeKltf ypd<pei • 2, 1 2 : el<rayye\lav 
S4Suxas . . . tva . . . i£rj o-ot Tpaytptlas yptyai els rty elirayye\lar • 3, 29 f. : 
rty elaayycMav lypa^a SiKalav ical Sxrwtp 6 ciyitoj xeXeiei . . . icol oiS' ovrus 
i.TciXPW't !""■ ^V claayyeKlav Sovvai, dXX' iwoKdru waptypaif/a . . . elra rb 
frf<purfui afrrov far^ypa^a • . . . xal iari p.01 irtvrdicK 1) <r£dias toOto ycypawUvov, 

K.T.X. 
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appearance ; we find for the first time airofydpeiv and SiSovai, 
together with accounts of the actual handing in of the instru- 
ment and frequent allusions to the writing of complaints 
by litigants. In the predecessors of Demosthenes references 
to pleadings take the form ' this is what he swore ' ; in the 
later orators, ' this is what he wrote.' Such striking changes 
in legal phraseology, where usually change is slow to come 
and old formulas are reluctantly abandoned, cannot be purely 
fortuitous. We are forced to the conclusion that in the time 
of the earlier orators complaints were still made orally and 
were written down by the court officials, and that the practice 
of handing them in in writing was introduced in the fourth 
century, probably not long before the commencement of 
Demosthenes' career. 

The instances cited cover many different forms of action, 
both public and private, and exemplify various kinds of 
pleadings — complaints, answers, and special pleas. It is 
evident that all pleadings, and not complaints only, were 
filed in this manner. From this we may reasonably infer 
that the practice was not merely a matter of usage but was 
definitely prescribed by legal enactment. 

It now remains to be seen whether we can fix the date of 
this enactment any more precisely. It is presumably earlier 
than 364, the year in which Demosthenes vs. Aphobus was 
tried, and there is some ground for believing that the new 
mode of filing complaints was in effect shortly after 370. 115 
On the other hand, we have found no hint of the practice in 
the speeches of Lysias, which bring us well down toward 
380. One cannot fail to be struck by the fact that here 
we have approximately the dates reached by Bonner in his 
investigation of the time at which the writing of evidence 
was first required. " It was later," he concludes, " than 
380 B.C., when the public career of Lysias was ended, and 
earlier than the bulk of the speeches of Isaeus." 116 

116 In Dem. 36, 20 we have a specific allusion to Apollodorus' writing of the 
complaints in the numerous actions he brought against his father's debtors. A 
good proportion of these suits were no doubt commenced soon after the latter's 
death in 370 ([Dem.] 46, 13). H * Evidence, 47. 
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When we examine the works of Isaeus more in detail, 
we find no instance of the reading of a deposition that 
appears to antedate 380 save one in the fifth speech, which 
is generally assigned to the year 389. 117 In all but one of 
the speeches that are dated later than 375 depositions are 
read by the clerk, and the practice is clearly well estab- 
lished. 118 The tenth, which may be as early as 378, makes 
no allusion to written depositions. The isolated instance of 
the reading of a deposition in 389 certainly does not justify 
us in dating the change, with Leisi, as early as 390, for 
there is not the slightest reason why evidence should not 
occasionally have been presented in writing prior to the 
enactment of a legal requirement that it be so presented. 
In fact, the requirement by law of a mode of presentation 
that had never been employed at all would be distinctly 
remarkable. 119 

Thus we find that the evidence for written depositions, as 
well as for the filing of written complaints, points to a date 
not long after 380. So important a change as this, which 
required both pleadings and evidence to be in writing, may 
well have formed part of a general revision of judicial pro- 
cedure. Now we know that at some time between 388 and 
the middle of the fourth century the system of drawing 
dicasts for the courts was changed, so that the ten sections 

117 See Wyse, Isaeus, 405. Benseler (Dc hiatu, 185 ff.) contends for 372, but 
the majority of scholars accept the earlier date. 

118 Jebb dates the eighth speech in 375. All the others except the fifth and 
the tenth seein to be later. The first contains no allusion to the reading of 
depositions. 

119 Leisi's suggestion of 390 as the date of the change, based on the deposition 
in Isae. 5, 2, has been accepted by Bonner (" Evidence in the Areopagus," 
Class. Phil. VII (1912), 450, n. 1) and Lipsius (883). But the considerations 
outlined in the text have convinced me that a mistake has been made in dating 
the change so far back on the strength of a single isolated example. Naturally 
the allusions to testimony are many times as numerous as those to pleadings, 
and, when once the writing of depositions has been required by law, evidence of 
the new practice is met at every turn. Thalheim came very near the facts when 
he suggested 375, though his rejection of the words koX fu>i ivdyvaSi t^v fuipTV- 
plav as an interpolation is unnecessary (rev. of Bonner, B. ph. W. xxv [1905] 
1575)- 
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into which the available dicasts were grouped were no longer 
assigned en bloc to the several courts, but the courts were 
filled from the whole heliaea without regard to sections. 120 
No attempt has been made, so far as I am aware, to fix the 
date of this important change more precisely, or to suggest 
for it any other motive than the general desire to make 
the bribery of dicasts more difficult. 121 However, a very 
cogent reason for the change can be discovered, and that 
too in a year when important constitutional reforms were 
taking place at Athens. In the archonship of Nausinicus, 
378/7 B.C., Athens was organizing her second league and 
straining every nerve to prepare for war with Sparta. 122 It 
was a time of reform and reconstruction for the three leading 
states of Greece. Athens completely reorganized her fiscal 
system and established the symmories. Furthermore, a reso- 
lution was passed providing for the enrollment of 20,000 
hoplites and 500 cavalry, and for manning 200 triremes. 123 
Whatever may have been the available man power of Athens 
at this time, mobilization on such a scale would strain her 
resources to the utmost. The dicastic sections would un- 
doubtedly be so reduced that a single section would often 
not suffice for the trial of even a private suit. 124 If an 
attempt was to be made to prevent the complete suspension 
of the courts, a way had to be found in which to meet the 
exigencies of the situation. What could have been more 
effective than the very change of which we have been speak- 
ing, to disregard the sections and empanel courts from all 
the dicasts who presented themselves ? I can think of no 
time in which this reform could have been more urgently 
needed than in the year 378/7. 

120 Lipsius, 139 ff., esp. 149 f. The new system seems to have been in effect 
when Isocrates' Areopagiticus was written (id. 149, n. 48). 

121 Gilbert, Constitutional Antiquities (trans.), 396. 

122 Grote, Hist, of Greece (London, 1852), X, 139 ff., esp. 151 ff. 

123 Diod. xv, 29, 7. 

124 As a practical illustration of the interference with the sittings of the courts 
that sometimes resulted from a state of war, we have the suspension of private 
actions in 368 (Dem. 45, 3 f.). See also Detri. 39, 17, where suspension of the 
courts is made necessary by the expense of military operations. 
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Here again we come back to the years immediately follow- 
ing 380. This time is indicated by three distinct lines of 
investigation for three important changes in the judicial 
system. On such a problem one may well hesitate to speak 
dogmatically. But I wish to present emphatically the proba- 
bility that in the year of Nausinicus, along with other 
reforms introduced in the interest of war-time efficiency, 
there was a general revision of the judicial system, which 
included the change in the method of empaneling courts and 
the enactment of the prescription that pleadings and evi- 
dence must be presented in writing. 



